
To: CN=John Goodin/OU=DC/O=USEPA/C=US@EPA;CN=Eric 
Monschein/OU=DC/O=USEPA/C=US@EPA[]; N=Eric Monschein/OU=DC/O=USEPA/C=US@EPA[] 
Cc: CN=Lynda Haii/OU=DC/O=USEPA/C=US@EPA;CN=Jayne 
Carlin/OU=R 1 0/0=USEP A/C=US@EPA[]; N=Jayne Carlin/OU=R 1 0/0=USEP A/C=US@EPA[] 
From: CN=Don Waye/OU=DC/O=USEPA/C=US 
Sent: Wed 12/5/2012 11:18:24 PM 
Subject: Heads-up on NOAA-EPA Letter to OR DEQ on IR-TMDL Approach for CZARA Program 
Approval (NWEA-Nina Bell Litigation Driven) 

John & Eric, 

Lynda and I wanted you to be aware of a letter that we (actually, NOAA and EPA Region 10) are sending 
to Oregon DEQ regarding EPA-NOAA's evaluation of the sufficiency of OR's proposed Implementation
Ready TMDL approach to meet the remaining conditions that NOAA and EPA have placed on Oregon's 
Coastal Nonpoint Pollution Control Program the state is required to develop under CZARA. I think that 
given the extremely tight schedule that Region 10 and NOAA are on to get this letter out by 12/14, and 
the version control issues that are resulting from concurrent legal reviews and need for various 
management briefings within EPA and NOAA, this is more of a heads-up than a request for review. 
(Attorneys at NOAA, HQ and Region 10 were required to finalize their reviews of this draft letter by COB 
today, and the version I have attached is my "Accept All" edits from our OGC review--by Stephen 
Sweeney.) The letter is highly specific to CZARA and the nuances of a legal settlement agreement, but if 
you notice anything glaring that we should fix in either the letter or its enclosure, please let us know by 
COB this Friday. 

Background: 
The letter is mandated under the terms of a court-enforced 201 0 settlement agreement (SA) between 
Northwest Environmental Advocates (Nina Bell, with the strong help of Washington Forest Law Center's 
Paul Kampmeier) and NOAA-EPA-DOJ. The wording of this requirement from the SA is copied & pasted 
below in blue. The full SA+ enclosures is attached, if you care to look at it. (Warning: Not for the faint of 
heart.) The primary action mandated by the SA is an up-or-down approval or disapproval of OR's coastal 
non point program under CZARA by Nov. 2013, so this December letter is just a key milestone to give the 
state an indication on the viability of its IR-TMDL approach for getting to full approval of its coastal 
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Although the attached draft letter is required by the SA to be sent by 12/31/12, given the out-of-office 
schedules of key management individuals (including letter signatories) during the upcoming holiday 
weeks, NOAA and Region 10 aims to get this letter out by 12/14. Region 10's Jayne Carlin has the lead 
responsibility for finalizing this letter (including version control management). 

Summary of NOAA-EPA Letter to OR DEQ: 
The letter expresses that while EPA and NOAA recognize that OR has made some progress, the state is 
woefully behind schedule and has seemingly backtracked from its previously stated intent on the 
sufficiency of these forthcoming Implementation-Ready TMDLs to meet the CZARA management 
measures. The timing of the letter is mandated by the schedule in the settlement agreement and the letter 
expresses that if EPA and NOAA had to base our decision on our current analysis of the approvability of 
OR's Implementation-Ready TMDL approach for meeting the "Additional Management Measures for 
Forestry" that OR's coastal non point program was conditioned on under CZARA, we could not approve its 
program, so therefore OR is at risk of losing CWA section 319 funds and CZMA section 306 funds. 
Importantly, there has been no internal dissent from "program folks" such as myself, NOAA's Allison 
Castellan, and Region 10's forestry expert Dave Powers" concerning the facts on the ground and the 
current state of play of OR's ability to meet the remaining management measures. 
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Conclusion: 
Although the timing of this letter is mandated by the settlement agreement, EPA and NOAA do not have to make our final up- or 
down-call on the approvability of OR's coastal non point program until June 2013, so there is still time for OR to "right its badly 
listing ship." The details of the letter and enclosure spell out these gaps and our expectations for a path for approval. We are 
hoping for the best (full approval), but preparing for the worse (disapproval and funding penalties). It is essentially a court
mandated warning letter that OR needs to quickly plug the gaps before EPA and NOAA are required to make our decision on final 
program approval. 

Thank you for your time. 

Settlement Agreement- Paragraph 5 - Requirement to issue a letter to OR DEQ by Dec. 2012 
5. By December 31, 2012, pursuant to their authorities under 16 U.S.C. § 14SSb(d), 
and based upon Oregon's July 2, 2010, Attorney General's Opinion, the July 26, 2010, ODEQ 
commitment letter, the schedule for implementing the Oregon Coastal TMDL approach that EPA 
and NOAA requested the state submit by March 31, 2011, the Mid-Coast Basin TMDLs 
implementing the Oregon Coastal TMDL Approach that EPA and NOAA requested the state to 
submit by June 30, 2012, and any other information, EPA and NOAA shall provide ODEQ with a 
written initial assessment. This written initial assessment will evaluate (a) whether 
implementation of the Oregon Coastal TMDL Approach in the Mid-Coast Sub-basins, including 
the safe harbor BMPs, is likely to result in actions that achieve and maintain water quality 
standards, and (b) whether Oregon's plan for developing and updating TMDLs for all sub-basins 
in the CNPCP management area using the Oregon Coastal TMDL Approach could satisfy the 
outstanding forestry condition on Oregon's CNPCP under 16 U.S.C. § 1455b(b)(3). In 
developing their initial assessment, EPA and NOAA shall consider any comments Plaintiff may 
have submitted with respect to ODEQ's proposed TMDLs and BMPs. EPA and NOAA shall 
send a copy of the written initial assessment to Plaintiff. 

Don Waye 
U.S. Environmental Protection Agency 
Nonpoint Source Control Branch (OWOW/AWPD) 

USPS Mailing Address: Office (FedEx/UPS delivery): 
Mail Code 4503T Room 7417H 
1200 Pennsylvania Ave, NW 1301 Constitution Ave, NW 
Washington, DC 20460 Washington, DC 20004 

Phone: (202) 566-1170 
Email: waye.don@epa.gov 
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Fax: (202) 566-1331 
Website: epa.gov/nps 
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